
P a g e  | 1 
Special (POCSO) Case No. 83 of 2018  

Page 1 of 16 
 

 
 

IN THE SPECIAL COURT :: SONITPUR, TEZPUR:: ASSAM 

 

PRESENT:-  N. AKHTAR, AJS 

   Addl. Sessions Judge, 

   Sonitpur::Tezpur. 

 

Special (POCSO) Case No. 83 of 2018. 

U/s. 366-A/342 IPC read with Sec. 4 of  

Protection of Children from Sexual Offences Act, 2012. 

 
State of Assam 

 
-Vs- 

 
Hasim Ali  

 

FOR THE PROSECUTION :-  Mr. S.K.Moitra, Special PP. 

FOR THE DEFENCE  :-  Mr. P. Sharma, Advocate. 

EVIDENCE RECORDED ON :-  28.3.19, 26.4.19, 17.7.19, 14.8.19 and  

11.11.2019. 

ARGUMENTS HEARD ON :-  04.01.2021. 

 JUDGMENT DELIVERED ON   :-   11.01.2021. 

 

JUDGMENT 
 

1. The case of the prosecution in brief is that on 12.11.2017 at about 7 

pm, the accused above-named came to the house of the informant with 

an Indica Car and taking advantage of the absence of any male 

member in the house, kidnapped the minor daughter of the informant 

(Hereinafter referred to as the Prosecutrix). The wife and other inmates 

of the house tried to offer resistance but failed. Hence, the FIR was 

lodged. 
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2. Based on the said FIR, Tezpur PS Case No. 2328/2017 U/s 366-A/34 

IPC was registered and investigation commenced. Having completed 

the investigation, police submitted chargesheet against the accused 

above-named U/s 366 IPC.    

3. On appearance of the accused person, copies of relevant documents 

were furnished to him in compliance of the provision of Sec.207 CrPC. 

Having heard both the sides and considered the materials on record, 

formal charges were framed against the accused u/s 366-A/342 IPC 

read with Sec. 4 of the POCSO Act, 2012 and had been read over and 

explained to the accused person to which he pleaded not guilty and 

claimed to be tried.  

4. During trial, the prosecution has examined as many as 7 (Seven) 

witnesses including the investigating officer and the medical officer. On 

closure of the prosecution evidence, the accused was examined U/s 313 

CrPC. Defence has not examined any witness. At the end of the trial, 

the argument advanced by the learned counsel for both the sides were 

heard at length. 

POINT FOR DETERMINATION 

 Whether the accused person on the alleged night and time of 

occurrence, induced the prosecutrix to go with him with intent that 

she may be or knowing that it is likely that she will be forced or 

seduced to illicit intercourse with another persons and thereby 

committed an offence U/s 366-A of the IPC? 

 Whether on the aforesaid night of the incident and also thereafter, 

the prosecutrix was wrongfully confined at different places/houses 

and thereby the accused had committed an offence U/s 342 of the 

IPC? 
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 Whether the accused around the night of the occurrence committed 

penetrative sexual assault on the prosecutrix and thereby 

committed an offence U/s 4 of the POCSO Act, 2012?  

DISCUSSIONS, DECISIONS AND REASON FOR DECISION 

5. I have heard the arguments advanced by learned counsel for both the 

sides and also gone through the evidence on record including the law 

relevant to the issue in hand. Let me, first of all, briefly look into the 

evidence adduced in the case.  

6. PW1 is the prosecutrix of this case. She was examined in camera. She 

had deposed in her evidence that at the time of the incident, she was 

studying in class-IX. On that fateful night, she went to the backyard of 

the kitchen to throw away dirty water of the kitchen. Then, she saw 

accused Hasim Ali, Suruj Ali and another unknown person who all 

covered their faces with black cloths. Hasim Ali held her and gagged her 

mouth. She shouted once and her sister and mother came out but 

accused Hasim pushed her mother and forcibly took her to an Indica 

car parked at a distance. They took her to the house of Suruj Ali. It was 

Sunday. On Monday, she was taken to another house during daytime. 

At night, she was again brought to the house of Suruj Ali. On Tuesday, 

Hasim Ali raped her and on Wednesday, when Hasim Ali went to toilet, 

she called her father from the mobile of accused Hasim Ali. Her father 

then, recovered her with the help of police. She had also given her 

statement before the learned Magistrate which is Ext-1. 

7. In her cross-examination, she had deposed that her family consists of 

her parents and five children. Near their house are the houses of 

Hafizuddin, Ajijul Haque, Ali Hussain, Afazuddin Lokman Ali and Surman 

Ali. She had denied that her marriage was solemnized after about one 

month of this incident. Her marriage was solemnized on 27.3.2018. on 

the night of the incident, all her five younger brothers and her sisters 

were at home. They reached the house of Suruj Ali after half an hour of 
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the incident. In the house of Suruj Ali, his wife and three children were 

present. She had denied that she did not state to police the facts which 

she stated in the court.  

8. PW2 (Waqifa Khatoon) is the sister of the prosecutrix. She had deposed 

that the father of the accused is the cousin brother of her father. On 

the night of the incident, the prosecutrix went to the backside of the 

kitchen to throw dirty water. Three boys were there at the back side. 

Hasim Ali gagged the mouth of the prosecutrix and dragged her. she 

shouted and then, PW2 came out and having noticed the incident, she 

went inside and called her mother. When her mother came out to 

rescue the prosecutrix, the accused Hasim pushed her mother and took 

away the prosecutrix. 

9. In her cross-examination, at the time of the incident, her mother was 

sleeping with her children. Her father was not at home. Her 

grandmother was with her grandfather. She did not accompany her 

sister when she went out to throw dirty water. PW2 was also 

confronted with some statements which she made in the court but did 

not make before the investigating officer which however, she denied.  

10. PW3 (Amir Ali) had deposed that on the night of the incident, when he 

came home, he noticed his wife shouting. On being asked, his wife told 

him that accused Hasim Ali took away his daughter i.e the prosecutrix 

along with two miscreants in an Indica Car. PW3 immediately went to 

the house of the accused but his house was under lock and key. He 

returned home but after about five minutes, the mother of the accused 

Hasim came to their house and told that she got to know that the 

accused had taken away the prosecutrix. After about three days, the 

prosecutrix called PW3 over phone and told that the accused had 

confined her in a house and also threatened her. She was then 

recovered with the help of police.  
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11. In his cross-examination, PW3 had stated that on the previous day of 

the occurrence, he went to Harmoti Market under Lakhimpur district 

and on the day of the incident, he returned home. He had also stated 

that he did not apply for birth certificate of the prosecutrix. He got 

married in the last part of 1999. He did not show the Kabilnama to the 

police. He had denied a suggestion that he had animosity with the 

family of the accused and out of grudge, he had lodged this false case 

against the accused.  

12. PW4 (Hafiz Uddin) had deposed in his evidence that on the night of the 

incident, the mother of the prosecutrix called him over phone and 

informed him that the accused had kidnapped her daughter when she 

went to throw dirty water at the back side of the kitchen. He 

immediately came to the house of the prosecutrix and searched for her 

but she could not be found. On the following day, he collected the 

mobile number of the accused and called him but he denied having 

taken away the prosecutrix. Later, the accused admitted that they were 

at Laltapu. On the third day, it was known that the accused was in the 

house of his maternal uncle at village Bhalukjaroni. Police was informed 

for recovery of the prosecutrix but the accused fled away by breaking 

the wall of the house and the prosecutrix was recovered.  

13. In his cross-examination, he had stated that his house is at a distance 

of one and half a kilometer from the house of the prosecutrix and he 

was informed about the incident at about 7-30/8-00 pm. He was also 

confronted with certain omissions which he made while giving 

statement to police which however, he denied. He had also stated that 

the prosecutrix was married after about one year of this incident. He 

had also stated that the mother of the victim got married about 22 

years back and the prosecutrix is the eldest daughter but he could not 

state the date of birth of the prosecutrix. 
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14. PW5 (Mustt. Samola Khatoon) is the mother of the prosecutrix. She had 

deposed that at the time of the incident, she was lying on bed with her 

youngest child. The prosecutrix and her sister were working in the 

kitchen. The prosecutrix went to the backside of the kitchen to throw 

away dirty water. At that time, the sister of the prosecutrix shouted 

PW5 saying that three boys were taking the prosecutrix away by 

gagging her mouth. She came out to rescue the prosecutrix but 

accused Hasim pushed her. She could recognize Hasim and his 

maternal uncle namely Suruj Ali. They took away the prosecutrix by 

putting her into a vehicle. Later, her daughter was recovered with the 

help of police.  

15. In her cross-examination, she had stated that police did not collect her 

marriage certificate during investigation. She had also stated that the 

birth certificate of the prosecutrix was available with her but police did 

not seize the same. Police seized the school certificate. Her daughter 

never failed in any examination. She was also confronted with some 

omissions which she made while making statement to police but she 

had denied all those.  

16. PW6 (Sri Labanya Bezbaruah) is the investigating officer of this case. 

He had deposed that he was entrusted with the investigation of this 

case on 13.11.2017 and he visited the PO and drew a sketch map of 

the PO which is Ext-3. He also recorded the statement of the witnesses. 

He engaged secret sources for locating the victim but the victim girl 

herself appeared at the police station on 15.11.2017 and she was 

forwarded for medical examination. Her statement was also got 

recorded U/s 164 CrPC. After completion of the investigation, he 

submitted chargesheet against the accused.  

17. In his cross-examination, PW6 had stated that the FIR was received on 

13.11.2017 at 12.15 pm. He recorded the statement of the informant at 

the police outpost itself. The statements of the witnesses were recorded 
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at the PO. He had also stated that he did not indicate in the sketch map 

the location of the Indica car. No document was seized during the 

investigation of this case either from the informant or from the 

prosecutrix. He also did not collect the school certificate of the 

prosecutrix during investigation. This apart, all the contradictions were 

duly proved by the defence through the investigating officer.  

18. PW7 (Dr. Tutumoni Handique) is the medical officer who examined the 

prosecutrix on 16.11.2017 at Kanaklata Civil Hospital at Tezpur in 

connection with Tezpur PS Case No. 2328/2017 U/s 366-A/34 IPC. 

During medical examination, no mark of any violence was seen on her 

body as well as on her private parts. Hymen was absent and menstrual 

bleeding was present. The doctor finally opined that there was no sign 

of recent sexual intercourse and there was no mark of violence on her 

body as well as on her private parts. The victim was not pregnant and 

her age was below 18 years. Ext-5 is the Medical Report.  

19. In her cross-examination, PW7 had stated that in her report, she did 

not mention about molar teeth, canine teeth and wisdom teeth. The 

age which has been mentioned in the report varies by two years on 

either side. She had denied a suggestion that the age was mentioned 

on presumption and not on any X-Ray report.  

20. The learned Special PP has argued that in this case, the prosecution has 

laid sufficient evidence to prove the charges against the accused and 

also that the charges are fully proved in this case. It is further argued 

that the evidence of the prosecutrix alone is sufficient to bring home 

the guilt of the accused in a case of sexual assault and in the present 

case, there is nothing in the evidence of the prosecutrix to show that 

her evidence is unworthy of credence. It is further argued that the 

evidence of the prosecutrix is fully corroborated by her own statement 

recorded U/s 164 CrPC and as such, there cannot be any reason to 

discard the prosecution version and the accused is liable to be aptly 
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punished for the charges brought against him. In support of his 

argument, the learned Special PP had relied on the following decisions: 

 Arun Tanti Vs State of Assam, 2018 (4) GLT 1002, 

 Shiv Charan Talukdar Vs State of Assam, 2017 (4) GLT 395, 

 Satyapal Vs State of Haryana, AIR 2009 SC 2190, 

 Pattu Lal Vs State of Punjab, AIR 1996 SC 3197, 

 Ranjit Hazarika Vs State of Assam, (1998) 8 SCC 635, 

 State of Punjab Vs Gurmit Singh and Others, AIR 1996 SC 

1393 and, 

 Marbet Nongsiej Vs State of Meghalaya, 2020 Legal Eagle 

(Megh) 11.   

21.  Per contra, the learned defence counsel had vehemently argued that 

this is a case of absolutely deficient evidence and the prosecution has 

totally failed to prove the charges against the accused person as per 

legal standard set by the Criminal jurisprudence. He had also submitted 

that the evidence of the prosecutrix as well as the other witnesses 

suffers from serious contradictions and as such, their evidence cannot 

be acted upon to base conviction of the accused. It is further argued 

that the evidence of the prosecutrix not only suffers from contradiction 

but highly improbable in the facts and circumstances of the present 

case and as such, no implicit reliance can be placed on her evidence. 

He has therefore, argued that the accused is entitled to acquittal in this 

case. To buttress his argument, he had placed reliance on the following 

case-laws: 

 Dhanu @ Dhananjoy Debnath and Others Vs State of Tripura, 

(1999) 1 GLR 421, 
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 Sahid Ali Vs State of Assam, [2020 (206) AIC 813 (Gau., HC)] 

 Abhijit Dutta Vs State of Assam and Another, 2019 (1) GLT 17. 

22. I have perused the aforesaid decisions relied upon by the parties and 

have also gone through the entire evidence on record. I have also 

considered the arguments laid by the parties. Before proceeding 

further, it must be noted here that in this case, a charge U/s 4 of the 

POCSO Act, 2012 has been brought against the accused and so, the 

prosecution must prove in the first place, that the prosecutrix was a 

“child” within the meaning of Sec. 2 (d) of POCSO Act. For this to 

happen, she has to be below the age of eighteen years. In order to 

prove the age of the prosecutrix, the prosecution primarily relied on the 

medical evidence of PW7. It must be clearly pointed out here that 

except medical evidence as to the age of the prosecutrix, there is no 

any other evidence to prove the age of the prosecutrix. No birth 

certificate or school certificate could be brought in evidence to prove 

the age of the prosecutrix. The mother of the prosecutrix who was 

examined as PW-5 had stated in her cross-examination that she had the 

birth certificate of the prosecutrix available with her but the police did 

not seize the same. It is thus, clear that the birth certificate was not 

brought in evidence in this case despite the fact that the same was 

available with the mother of the prosecutrix. Thus, it can be concluded 

here that the prosecution has withheld the birth certificate of the 

prosecutrix which, otherwise, could have been brought on record to 

prove the age of the prosecutrix. Thus, as per Sec. 114 (g) of the 

Evidence Act, an adverse inference can be drawn to the effect that the 

birth certificate which otherwise, could have been produced but has 

been withheld, if produced, would have been unfavorable to the 

prosecution.  

23. Now, coming to the evidence of PW7, the medical officer, it would be 

seen that she had stated that the age of the prosecutrix as per 
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radiological examination is below 18 years. She had further stated in 

her cross-examination that the said age would have a marginal error of 

two years on either side. This is also otherwise well-settled that the 

radiological determination of age would always have a marginal error of 

two years on either side. In the case of Jaya Mala Vs Home 

Secretary, Government of Jammu and Kashmir and Others, 

reported in AIR 1982 SC 1297, the Hon’ble Apex Court had clearly 

observed that the margin of error in age ascertained by 

radiological examination is two years on either side. The position 

of law being as stated above, in the present case, it must be held that 

the prosecutrix was above 18 years of age on the date of her medical 

examination and so, she was not a “child” within the meaning of POCSO 

Act, 2012.  

24. Now, let me deal with other aspects of the case. PW1 is the prosecutrix 

and so, undoubtedly is a material witness of this case. Her evidence 

goes to show that when she went to the backside of the kitchen to 

throw dirty water, she saw accused Hasim Ali, his maternal uncle Suruj 

Ali and one unknown person. They covered their faces with black 

cloths. Here, two vital aspects need to be noted. If the miscreants were 

covering their faces with black cloths, how the prosecutrix recognized 

them. Because if a man comes to commit an offence of the nature as 

alleged in this case and if he covers his face with a black cloth, indeed 

he would cover the face appropriately to defy identification. A man 

cannot be expected to cover his face in such a manner as he would be 

identified even in the darkness. Secondly, if the occurrence took place 

at 7 pm, naturally there would be darkness unless prosecution leads 

clear evidence to show that there was sufficient light to facilitate 

recognition of a man. No such evidence has been led by the prosecution 

to show as to how the prosecutrix and other witnesses could recognize 

the culprits at 7 pm while naturally it was night.  
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25. Moreover, the statement of PW1 was got recorded immediately after 

her recovery on 15.11.2017 and in the said statement, she neither 

stated that the miscreants were covering their faces with black cloths 

nor that she could recognize Suruj Ali as well. Rather, in the said 

statement which is Ext-1, she had clearly stated that she saw accused 

Hasim Ali and three other boys whose names are not known to her. 

These facts are confronted to her by the defence and it was suggested 

that she had developed her version at the trial but she had denied the 

same at the trial.  

26. Another significant aspect which has come to my notice is that PW1 

stated in her statement U/s 164 CrPC that the miscreants took her to 

the house of “Mama” (Maternal Uncle) of Hasim Ali on foot but 

interestingly enough, she had stated at the trial in her evidence that the 

accused persons came with an Indica car and she was pushed into the 

said car and was taken away. Moreover, she had also not stated to 

police that the miscreants came with their faces covered with black 

cloths and also that she was pushed into an Indica car and was taken 

away. These contradictions were duly proved by the defence through 

the investigating officer. These are, in my considered opinion, not minor 

variations but significant deviations and developments which she made 

at the trial and so, these developments are bound to affect the 

credibility of the evidence of the prosecutrix.         

27. What is again important to note is that PW1 had deposed in her 

evidence that it was Sunday when she was kidnapped and taken to the 

house of Suruj Ali. On Monday, she was taken to the house of another 

unknown man in the same village at daytime. In her cross-examination, 

she had further deposed that the said house was at a ten-minute-

walking distance from her own house. This appears to be highly 

improbable to me. No man of ordinary prudence would believe this 

story that the kidnappers would shift the kidnapped girl to another 

house in the same village and that too, at daytime. Even if this story is 
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believed for a moment, this gives rise to another question as to what 

prevented the prosecutrix to raise alarm to call the attention of the 

people if she was shifted to another house in the same village at 

daytime. There is nothing in the evidence of the prosecutrix to show 

that she made any such attempt to invite the attention of the 

neighbouring people while she was shifted to another house in the 

same village on the following day of alleged kidnapping. Thus, the 

conduct of the prosecutrix on this count, appears to be highly unnatural 

and the same raises serious doubt about the veracity of her evidence.  

28. This apart, the prosecutrix had deposed in her evidence that she was 

subjected to forceful sexual intercourse on the night when she was 

kidnapped by the accused Hasim Ali but the medical evidence on record 

belies the factum of sexual intercourse. It appears from the medical 

evidence that on medical examination of the prosecutrix, no sign of 

recent sexual intercourse was found and also that no mark of violence 

was found either on her body or on her private parts. Thus, the 

evidence of the prosecutrix was even not corroborated by the medical 

evidence on record.          

29. It is true that in a case of sexual assault, the evidence of the 

prosecutrix alone is sufficient to bring home the guilt of the accused. It 

is also true that a prosecutrix is not an accomplice and her evidence 

ought to be placed on a higher pedestal than that of an injured witness. 

But it is also to be borne in mind that the evidence of the prosecutrix 

can be acted upon even without corroboration only when the same 

appears to be cogent and passes the test of reliability. Her evidence can 

form the sole basis of conviction only when the same inspires 

confidence of the court and appears to be probable and natural in the 

facts and circumstances of a given case. In the present case, as noted 

above, the evidence of the prosecutrix not only suffers from serious 

contradictions but her entire evidence appears to be improbable and 

unworthy of credence. Such evidence cannot be safely acted upon to 
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arrive at any conclusion regarding the guilt of the accused in a criminal 

trial.  

30. In the case of Abhijit Dutta (Supra) relied on by learned defence 

counsel, the Hon’ble Gauhati High Court while allowing an appeal 

against conviction and sentence passed in a case of sexual assault, had 

observed as follows:  

“We are aware that in a case of rape/sexual 

assault the court need not ponder over 

corroboration if the statement of the victim 

inspires confidence and accepted by the court as 

credible on proper appreciation of all the facts and 

circumstances of the case. But in the present case 

the evidence of the victim as well as the informant 

is found suffering from serious infirmities, 

inconsistencies with other material aspects and 

the victim has deliberately improved her statement 

on material part, creating doubt about the 

authenticity of the allegation.” 

31. As far as the evidence of PW2 and PW5 is concerned, it appears that 

they are related to the prosecutrix. Moreover, they have also claimed in 

their evidence that they saw accused Hasim Ali and Suruj Ali forcefully 

taking away the prosecutrix. PW2 had claimed in her evidence that she 

came out of the kitchen hearing the shout of the prosecutrix and having 

seen the incident, she went inside to call her mother. PW5 who is the 

mother of the prosecutrix had also deposed that PW2 shouted and 

called her saying that three boys were taking the prosecutrix forcefully. 

PW5 came out and saw the accused person taking away the prosecutrix 

forcefully and when she tried to offer resistance, she was pushed by 

accused Hasim Ali. Their evidence also raises two doubts. Firstly, how 

they recognized the accused persons if they were covering their faces 
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with black cloths as stated by the prosecutrix. Secondly, how they could 

recognize the accused persons in the darkness because it is not the 

case of the prosecution that there was sufficient light to facilitate 

identification. The burden is on the prosecution to clarify these doubts if 

it wants this court to believe the evidence led by it. But the evidence led 

by the prosecution is silent on these aspects. Moreover, it would also be 

seen from the evidence of these witnesses that they omitted to state all 

these facts to the investigating officer as they stated in the court and 

these omissions were indeed vital which have been duly proved by the 

defence through the investigating officer. Thus, the evidence of PW2 

and 5 also suffers from serious contradictions and infirmities rendering 

their evidence unworthy of credence. 

32. PW3 is the father of the prosecutrix. PW4 is another relative. Their 

evidence does not appear to be of much significance as they did not 

themselves see any occurrence. They are reported witnesses and they 

were reported about the incident by PW5. As the evidence of PW5 itself 

fails the test of reliability, the evidence of PW3 and PW4 cannot be of 

much help to the prosecution.  

33. In the case of Dhanu @ Dhananjoy Debnath (Supra) relied on by 

the learned defence counsel, the Hon’ble Gauhati High Court made 

the following observations: 

“In a criminal trial the Court is concerned 

with the commission of the offence and to 

ascertain the guilt of the accused it is not for 

the Court to convict a person only on moral 

satisfaction. It is required to be proved 

beyond reasonable doubt. If there is any 

doubt that doubt must go in favour of the 

accused.” 
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34. Thus, from the total analysis of the evidence on record, it appears that 

the evidence on record is not trustworthy and convincing in nature. 

Moreover, the evidence of the prosecutrix suffers from serious 

infirmities and contradictions. Her evidence is highly unnatural and 

improbable and is belied by the medical evidence on record. The 

evidence of other witnesses also suffers from contradiction and as such, 

does not inspire confidence. The benefit of the infirmities of the 

prosecution case must be accorded to the accused.  

35. In the result and for the discussions made hereinabove, I am 

constrained to hold that the prosecution has failed to prove the case 

against the accused beyond all reasonable doubts. The accused is not 

found guilty of any offence as charged and as such, he is 

acquitted of the charges and set at liberty forthwith.       

36. Forward a copy of this judgment to the District Magistrate in compliance 

of Sec.365 CrPC. 

  Given under my hand and seal of this court on the 11th 

day of January/2021. 

Typed and Corrected by me:                  

                                                                     Addl. Sessions Judge, 
                                                                                          Sonitpur:: Tezpur. 
 
 
 
 
 

APPENDIX 
 

PROSECUTION WITNESSES:  

PW1 (The Prosecutrix) 

PW2 (Waqifa Khatoon) 

PW3 (Amir Ali) 

PW4 (Hafiz Uddin) 

PW5 (Musst. Samola Khatoon) 
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PW6 (Sri Labanya Bezbaruah) 

PW7 (Dr. Tutumoni Handique) 

PROSECUTION EXHIBITS: 

Ext-1: Statement U/s 164 CrPC 

Ext-2: FIR 

Ext-3: Sketch Map of PO. 

Ext-4: Chargesheet. 

Ext-5: Medical Report. 

DEFENCE WITNESSES: 

NIL. 

DEFENCE EXHIBITS: 

NIL. 

     Addl. Sessions Judge, 
                                                                                       Sonitpur:: Tezpur. 
 


